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IMMUNITY OF PETTY CRIMINALS. 

fast as they were imposed, and, released on bail, the alleged assailants went 
forth the next day to renew their violence. The cases went to the Superior 
Court at its next term, but it was so crowded that they were not reached. When 
they finally came up for trial the counsel for the defendants told the district 
attorney that he should insist upon trying at length every single one of them 
unless the latter would agree to a settlement through the payment of modest 
fines. On these cases, involving as they did the hearing of witnesses through in- 
terpreters, much time could be consumed. The list was so long that the district 
attorney felt compelled to accept the compromise offered by the defense. The 
Armenians, Poles and Greeks, therefore, learned that they might club a man 
on the head in America without any resulting penalty worse than having to pay a 
very modest sum of money, and that after a considerable lapse of time. 

"Murders and other great cases in which public interest is aroused, the 
district attorney must, regardless of time or court facilities, push to trial. But 
to make way for them he is apparently obliged to throw overboard, in order to 
lighten the ship, a very large proportion of the petty cases, or at least agree to 
settlements of them which represent no proper assertion of the authority of the 
law. People may accordingly wonder when they read that a policeman, in try- 
ing to arrest a man, has been assaulted by the offender's associates, whether 
the latter will ever be punished, no matter how prompt the sentence in the 
lower court may be. If the charge of intent to kill can be brought against the 
offenders the cases will go to the Superior Court, and they would be likely to 
undergo sentences, perhaps for a long term of years. But if their action 
constitutes merely an assault, even though very serious in character, but involv- 
ing no felony like an intent to rob or to kill, it would go to the lower courts. 
Persons there found guilty usually escape without any punishment worthy of the 
name, even though their offense may have been committed with stilettos, with 
revolvers, or with clubs. By the time their cases are reached, after all possible 
delays within the power of the attorney for the defense have been utilized, 
he is usually able to force a compromise with the district attorney. 

"Cases of all sorts are settled in Massachusetts, because the district attorney 
has so little time. The counsel for the defense simply threatens to congest the 
court unless this is done. The whole situation is not only humiliating, but it is 
becoming dangerous. A former district attorney of one of the Massachusetts 
counties remarked a few years ago that the criminal classes had no full realiza- 
tion of the extent to which they were immune from punishment. If they once 
understood the strength of their position they would break out in greater 
violence than had ever before been known. May it not be possible that the pres- 
ent outbreaks represent the gradual perception by the East European immigrants 
of what the conditions are? If so, is it not time that Massachusetts changed 
them?" J. W. G. 

Illinois State Bar Association on Legal Heform. — The principal topic 
of discussion at the annual meeting of the Illinois State Bar Association, held in 
Chicago June 23 and 24, related to reform of legal procedure. Our present 
antiquated and ineffective methods and the crying need for reform were well 
stated by the president of the association, Mr. Edgar A. Bancroft of Chicago, 
a part of whose address is published elsewhere in this number of the Journal 
The committee on law reform presented a report covering the general principles 
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ILLINOIS BAR ASSOCIATION ON LEGAL REFORM. 

which should control in the introduction of any scheme of procedural reform. 
The report declared that : 

"A practice act should deal only with the general features of procedure 
and prescribe the general lines to be followed, leaving details to be fixed by 
rules of court, which the courts may change from time to time as actual ex- 
perience of their application and operation dictates." 

It further laid down the proposition that : 

"In framing a practice act or rules thereunder, careful distinction should 
be made between rules of procedure intended solely to provide for the orderly 
dispatch of business, saving of time and maintenance of the dignity of tribunals, 
on the one hand, and rules of procedure intended to secure to all parties a fair 
opportunity to meet the case against them and a full opportunity to present 
their own case, on the other hand ; rulings on the former should be reviewable 
only for abuse of discretion, and nothing should depend on or be obtainable 
through the latter except the securing of such opportunity." 

It is expected that sub-committees will be formed to study this question fur- 
ther and make recommendations in regard to various aspects of the subject; 
that a drafting committee shall be appointed to which th? sub-committees shall 
report the result of their work ; that the drafting committee will submit to the 
delegates to be chosen to a state conference, the result of its work, who, in its 
turn, are expected to call meetings of their constituent bodies to the end that 
there may be the fullest possible discussion and that as rapidly as it can be done 
with due regard to the importance of the subject and the necessity of full and free 
discussion, a concrete measure shall be worked out for submission to the 
legislature. 

An elaborate address entitled ''A Practical Program of Procedural Reform" 
was delivered by Mr. Roscoe Pound of Harvard University, which became the 
basis for a discussion which was participated in by various members of the 
local bar, the justices of the Supreme Court of Illinois, and members of the 
Supreme Courts of Wisconsin, Michigan and Indiana. Prof. Pound premised 
his remarks by the statement that one heeds but to look about him to see 
that procedural reform is in the air and that the subject has progressed beyond 
the stage of discussion by jurists and teachers and entered upon the practical 
stage. "To say nothing of the elaborate measure pending in this state," said 
Mr. Pound, "bills for reform of federal procedure, including one for a com- 
mission to draft a complete federal practice act, are before Congress, and pro- 
cedural reform has received the weighty approval of the President ; a commissoin 
on delay in the administration of justice has reported recently in Massachusetts ; 
a committee of the Association of the Bar of the City of New York has put 
forth a printed report en simplification of procedure; Kansas has adopted, 
at the instance of the State Bar Association, a revised code of procedure which 
embodies many notable reforms; the Bar Association of San Francisco re- 
cently has procured important reforms in the criminal procedure of California; 
and the American Bar Association now maintains what is practically a standing 
committee on delay and expense in legal procedure. Even more significant, 
there are notable signs of increasing liberality in judcial decisions on questions 
of practice. Thus, after a period of rigidity in practice, in which substance 
has been sacrificed to form and end has been subordinated to means, we are 
evidently about to enter upon a period of liberality in which the substance shall 
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ROSCOE POUND ON PROCEDURAL REFORM 

prevail and the machinery of justice shall be restrained by and made strictly 
to serve the end for which it exists." 

Mr. Pound warned the association against falling into the error of expecting 
too much from procedural reform at present. "In the first place," he said, "it 
is not a panacea. There are at least three problems connected with the ad- 
ministration of justice in America which are of equal, if not, some of them, of 
greater importance. Moreover, these problems are connected intimately with 
that of procedural reform. The organization of courts, and thereby the organi- 
zation of judicial business, the personnel, mode of choice and tenure of judges, 
and the organization, mode of training and traditions of the bar have each at 
least as much to do with the conditions of effective judicial administration as 
the course and rules of practice in the courts. It is not too much, indeed, to 
say that improvement in these three particulars is a necessary precursor of thor- 
ough-going reform of procedure. With a modern organization of the courts 
and an efficient, independent, experienced judiciary, almost any system of pro- 
cedure may be made very tolerable. Without them, the best considered practice 
acts will prove disappointing in their actual administration. In the second place, 
experience has shown that reforms of procedure must not' come too soon and 
must not go too fast for bench and bar, who are to administer them. Much of 
the difficulty which has attended the operation of the New York Code of Civil 
Procedure and the codes founded thereon has arisen from the circumstance that 
the reform was premature. The bench and the bar were not ready for it. For 
one thing, the old procedure was not yet so thoroughly tested under American 
conditions as to afford a sound basis for reform. Thirdly, no amount of pro- 
cedural reform can obviate entirely dissatisfaction with the legal administration 
of justice. Administration of law without forms is as impracticable and un- 
desirable as administration of justice without law. But forms and rules will 
always operate more or less mechanically, and in consequence will always give 
rise to dissatisfaction with the justice administered thereby. Because of this in- 
herent difficulty in all judicial administration, we must look for the chief 
benefits of procedural reform, not so much toward obviating popular discontent 
with the workings of the courts, although such discontent may be diminished 
to no small extent, as toward relieving our overworked courts of about 25 
per cent of the points now submitted to them — points which have no real con- 
nection with the substantive rights of the parties litigant— and toward enabling 
lawyers to study and present their cases on the substantive law more thoroughly 
and intelligently, so as to assist the courts more effectively, and thus assure 
greater certainty and precision of application of the rules on which rights depend." 

"There are three agencies," he said, "through which reform of procedure 
may be brought about conceivably. These are (1) judicial decision, (2) rules of 
court, and (3) legislation. Perhaps at the present time the scope of the first 
agency is so restricted by legislation as to make it impracticable for the attain- 
ment of any large results. Where there are not codes, going into minute detail, 
there are usually practice acts expressly providing, or at least clearly assuming, 
things of which any effective reform must rid us. With respect to these matters, 
it is obvious that judicial decision is powerless." 

"Reform through the power of the courts to make rules is free," says Mr. 
Pound, "from the difficulties of the first mentioned agency, but in most jurisdic- 
tions and for most purposes, the detailed provisions of practice acts or codes stand 
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ROSCOE POUND ON PROCEDURAL REFORM 

in the way of effective improvement through this method. It follows, therefore, 
that effective reform must come through legislation. This may take either of three 
forms: (i) A succession of brief practice acts dealing with portions of the 
subject or with special details, (2) a complete general practice act, after the gen- 
eral model of the codes of procedure, covering, or attempting to cover all details 
at one stroke, (3) a short, simple practice act laying out the broad lines only, 
and, so far as possible, dealing only with those matters that require legislative 
change or legislative authority for change, leaving the details to be settled, 
developed and improved by general rules to be devised or adopted by the 
judges. The first of these methods is open to serious objections. In the first 
place, it makes progress one-sided. Advance takes place here and there, as it 
were by jerks, but the general system is left as it was. And it happens not 
infrequently that defects are really in the system as a whole more than in the 
details. In that event, the detailed improvements have to take their place 
in the system and are molded thereto by construction until they fail of effect. A 
more serious objection is that such a succession of acts, when the work is 
complete, will give us a mass of enactment with all the characteristics of a code. 
In other words, it will give us a complete scheme in all its details, laid down in ad- 
vance by legislation, and to be altered only by more legislation. The choice, 
therefore, must be between the second and third of the three methods mentioned." 
The discussion of Prof. Pound's paper showed that the sentiment of the 
association was decidedly in favor of reform, though there were a few who did 
not hesitate to declare that existing methods were as nearly perfect as human 
wisdom could make them. One of these was Chief Justice Vickers of the Illinois 
Supreme Court, who asserted that he was not a reformer and that in his judg- 
ment the "hue and cry in the law journals and among the members of the bar 
was a myth.'' It is refreshing to note, however, that this view was concurred in 
by only a very small portion of those present. One incident which indicated the 
sentiment of the association as a whole was the sending of a telegram to 
President Taft assuring him that the bar of Illinois was in sympathy with his 
efforts in behalf of legal reform. J. W. G. 

Edgar A. Bancroft on the Need of Reform in Court Procedure. — At 

the recent meeting of the Illinois State Bar Association Mr. Edgar A. Bancroft, 
the president of the Association, made the following remarks on the need of 
procedural reform: 

"When lawyers meet for public discussion it is quite usual for them to 
consider matters outside their professional work. Very many of the organi- 
zations for civic betterment, nearly all philanthropic work which seeks improved 
legislation, are guided and supported by lawyers and judges. We dre wont to 
claim, and I think rightly, that we are public-spirited, and that our associated 
efforts are usually directed toward ends beneficial to others, and which increase 
neither the number of our clients nor the fees they pay. It is well that this is 
so. Society values every profession and occupation, very much as it does the 
individual, by its contribution to the general welfare. 

"At the present time there is a duty we owe the public, which runs with 
our own professional interests. It is resolutely and thoroughly to take up the 
present methods and machinery of the administration of justice for the purpose 
of radically simplifying that procedure and adapting it to the spirit and the needs 
of to-day. 
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